STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
PO BOX 20207
NASHVILLE, TENNESSEE 37202

February 27, 2002
Opinion No. 02-023

Hours for Beer Sales on Sundays

QUESTIONS
1 In acounty in which several municipalities have approved sales of liquor by the
drink, if one municipality has declined to take action as provided in Tenn. Code Ann. 8§ 57-5-301 to
overridethe 10:00 am. Sunday sdetimefor liquor by the drink, doesthe starting timefor beer sdesinthe
rest of the county remain at 10:00 am.?

2. Doesthisruling thereby alow for 10:00 am. Sunday beer salesat package stores
or convenience stores that have a permit to sell beer for off-premises consumption?

3. If one city choosesto limit Sunday liquor sales to another time, i.e., noon, what
would be the starting time for Sunday beer salesin the rest of the county?
OPINIONS

1 Yes. Thestarting timefor the sale of beer remainsat 10:00 am., as set by the
Alcoholic Beverage Commission.

2. Yes. The10:00 a.m. startingtimefor beer salesis applicableto salesby stores
for off-premises consumption, as well as sales for consumption on the premises.

3. 10:00 am., except in municipalitiesthat have not approved salesof liquor by the
drink and have established different hours for Sunday beer sales.

ANALYSIS

This Office has been advised that all of these questions have been presented because of
uncertainties regarding the effect of Tenn. Code Ann. 8§ 57-4-203(d)(5) and Alcoholic Beverage
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Commission Rule 0100-1-.03(2). Asamended by Chapter 819, Public Acts 2000, Tenn. Code Ann. 8
57-4-203(d) added a new subpart (5) as follows:

(5) The Commission is authorized to extend the hours of salein the
jurisdictions which have approved the sale of liquor by the drink by
referendum. Upon petition by any licensee or group of licensees under
this chapter, the commission may, after conducting arule-making hearing
pursuant to the Uniform Administrative Procedures Act, adopt rules
expanding the hoursduring whichitislega to sdll or giveaway dcoholic
beverages, malt beverages and wine, pursuant to this chapter. The
Commissionishereby directed to consider such factors asthe hours of
sales in contiguous states and the need to compete with jurisdictions
elsewhere in the country for convention and tourism business. The
governing body of any municipality or metropolitan government which has
approved liquor by thedrink by referendum may, at any time, opt out of
any extension of hours adopted under this section by passage of a
resolution. Further, any municipality or metropolitan government that has
opted out may, at alater date, opt in by passage of aresolution.

Chapter 819, Public Acts 2000 also made other minor changesto the language of Tenn. Code Ann. 8§ 57-
4-203(d) so as to make the provisions of the statute internally consistent.

After enactment of Chapter 819, the Alcohalic Beverage Commission did changethe hours
for the sale of liquor by the drink by adoption of anew rule. Rule 0100-1-.03(2), “ Consumption on
Licensed Premises’ reads“[n]o licensee shdl permit a coholic or malt beveragesto be consumed on the
licensed premises between the hoursof 3a.m. and 10a.m. on Sunday.” Before Chapter 819 wasenacted
and the new rule promulgated pursuant to it, Tenn. Code Ann. 8 57-4-203(d) prohibited the sale of
liquor by the drink between the hours of 3a.m. and 12:00 noon. Thus, those establishmentsand businesses
with the gppropriate license may sdll liquor drinks as early as 10:00 am. on Sunday mornings, as opposaed
to having to wait until noon.

For purposes of thisdiscussion, it isimportant to note that the term “ malt beverages’ as
used inthisstatute does not refer to “ beer” which has an alcohol content of 5% or less. Theregulation of
beer salesisdiscussed in chapter 5 of Title 57 of the Tennessee Code. Tenn. Code Ann. § 57-5-101
providesin pertinent part that

(@) Itislawful inthis state to transport, store, sell, distribute, possess,
receive and/or manufacture beer of acoholic content of not morethanfive
percent (5%) by weight, or any other beverage of like acoholic content,
except wine as defined in § 57-3-101, subject to the privilege taxes and
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regulations hereinafter set out and provided . . .
(b) For purposes of this chapter, “beer” means the beverages described
in subsection (a).

Tenn. Code Ann. 8 57-5-301(b)(5), which isdiscussed infra, incorporates the definition of beer found at
Tenn. Code Ann. § 57-6-102(1): “beer, ale or other malt beverages, or any other beverages having an
alcoholic content of not more than five percent (5%) by weight, except wine as defined in § 57-3-101."

Pursuant to Tenn. Code Ann. § 57-4-201, the Alcoholic Beverage Commission
administers parts 1-3 of chapter 4, Title 57 of the Tennessee Code. Neither beer nor “malt beverages’
are mentioned inthelicensing provisionsof Tenn. Code Ann. 8 57-4-201; only “wine”’ and “acohaolic
beverages’ arereferenced. “Alcoholic beverage’ or “beverage’ is defined, for purposes of chapter 4 of
Title 57 of the Tennessee Code as

alcohol, spirits, liquor, wine, and every liquid containing alcohol, spirits,
wine and capable of being consumed by a human being, other than
patented medicine or beer wherethe latter contains an alcoholic
content of five percent (5%) by weight or less.

Tenn. Code Ann. 857-4-102(1) (emphasisadded). Thus, throughout this opinion, “beer” refersto beer
that has an acohol content of 5% or less.

In addition, this Office assumesthat the questionsrefer to acounty that has not approved
liquor by the drink through a county-wide referendum, but does contain more than one municipaity that
has approved liquor by the drink through its own referendum.

1 In countiesthat have not approved liquor by the drink by means of a county-wide
referendum, but contain several municipalitiesthat have approved liquor by thedrink, the hoursfor thesale
of beer in areas of the county outside of incorporated municipalities, and within those municipalitiesthat
have adopted liquor by thedrink, will bethose set by the Alcoholic Beverage Commission for the sale of
liquor by the drink. Thisis clear from the plain language of Tenn. Code Ann. § 57-5-301(b)(5):

In any county inwhich anincorporated municipality hasauthorized thesde
of liquor by the drink, as provided for in chapter 4 of thistitle, the hours
for the sale of beer asdefined in 8 57-6-102(1), in that part of the county
outsde of incorporated municipditiesand in al of itsmunicipditieswhich
have authorized the sale of liquor by the drink, shall bethe sameasthe
hoursauthorized by therulesand regulations promulgated by the
alcoholicbever agecommission for establishmentssallingliquor by
thedrink; provided, however, that the county legidative body of any such
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county and thegoverning body of each municipality within the county
which has authorized the sale of liquor by the drink shdl have the authority
to extend the hours for the sale of beer as defined in § 57-6-102(1),
withintheterritorid jurisdiction of each governingbody. Thissubdivison
shdl not gpply to counties and municipditiestheat have legdized the e of
liquor by the drink by a county-wide referendum. (emphasis added)

Because the county that isthe subject of this opinion request has not approved liquor by
the drink by means of acounty-widereferendum, the hoursfor the sale of beer will bethose set for thesde
of liquor by the drink by the Alcoholic Beverage Commission, in areas outside of incorporated
municipaitiesandinthosemunicipalitiesthat have approved liquor by thedrink. Becausethe current hours
for thesaleof liquor by thedrink as set by the Alcoholic Beverage Commission begin at 10:00 am. on
Sundays, beer salesin these areas of the county may begin as early as 10:00 am. on Sundays.

2. The question refers to “package stores’ and “on premises consumption.”
Tennessee' s beer laws do not distinguish between beer permit holders that sell beer for off-premises
consumption and those that sell beer for on-premises consumption, unless specifically stated in an
applicable statute. Tenn. Code Ann. 8§ 57-5-103(a)(1) prohibits any businesses from engaging in the
“sale’ of beer without an appropriate city or county permit. One permit issufficient for abusinessthat
engagesin the sale of beer for both on-premises and off-premises consumption. Tenn. Code Ann. 8§ 57-5-
103(a)(4).

In Op. Tenn. Atty. Gen. No U93-74 (June 17, 1993) and Op. Tenn. Atty. Gen. No. 01-
157 (October 25, 2001), this Office stressed that a county commission may not incorporate a
“consumption” requirement into the provisionsof Tenn. Code Ann. 8 57-5-105(b)(1) and set distance
requirementsfor package stores and grocery storesthat differ from businessesthat sell beer for on-site
consumption. This Office noted in Opinion No. 01-157 that a distance requirement that utilizes
consumption to distingui sh between package stores and businessesthat sell beer for on-site consumption
would go beyond the authority granted to counties by the legidature. Howard v. Wilcocks, 525 SW.2d
132 (Tenn. 1975). ThisOffice noted in the same Opinion that different distance requirementsfor package
stores and restaurants or bars would constitute a discriminatory application of a county’s authority to
enforce a distance standard.

The cases cited in these opinions addressed situationsin which acounty legidative body
had invaidated itsbeer permit distance requirement by issuing permitsin violation of itsfootage limitation.
They did not address the question presented — whether the hoursfor beer sales at a package store will
bethe same asthosefor beer sdesa abusnessthat offers on-gte consumption. Nevertheless, the generd
prohibition against discriminatory application of an applicable rule ill applies. Thereisnothing inthe
applicable statutes or ABC rules that suggeststhat hours for the sale of beer apply only to either on-site
consumption businesses or businessesthat sell beer for of f-site consumption. Thehoursareapplicableto
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al beer sales.

3. The final question posits a hypothetical situation in which an incorporated
municipdity that hasapproved liquor by the drink decides by resolution to “opt out” of the expanded time
for Sunday liquor-by-the-drink salesin order to return to the previous starting time of 12:00 noon. The
guestion becomesthe effect, if any, such aresolution hason thetimesfor beer sdles. Theshort answer is
that the passage of such aresolution has no effect on the hours for beer sales.

Asdiscussedin the answer to question one, in countiesthat have not approved liquor by
thedrink by meansof acounty-widereferendum, but contain municipalitiesthat have approved liquor by
the drink by municipal referendum, the hours for the sale of beer in areas of the county outside of
incorporated municipdities, and within those municipalitiesthat alow liquor by thedrink, will bethose set
by the Alcoholic Beverage Commission for the sale of liquor by thedrink. The hoursfor the sde of liquor
by the drink as set by the Alcohalic Beverage Commission apply to beer sdlesasdescribed in Tenn. Code
Ann. 8§ 57-5-301(a)(5) and asdiscussed in the answer to question one. Currently, the ABC has set 10:00
am. asthe starting time for the sale of liquor by the drink on Sundays, and, asaresult, thisisaso the
gartingtimefor beer sdleson Sundaysin the parts of the county outsde of incorporated municipdities, and
withinthose municipditiesthat have adopted liquor by thedrink. Only incorporated municipditiesthat have
not adopted liquor by the drink would remain free to set their own hours for beer sales.
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